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374leaf a ,Rat at mm vi uar
Name & Address of the Appellant & Respondent

M/s. Vesuvius India Ltd .

at{ an# z rat am2gt a arias rpa awar & 'ffi a za 3ml uf zzenferf fa
«al; ·T{ ## 37f@rant at 3Nlc1 m gahrur m4ea Ia a aar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+lffii '{-J '<¢I'< cl?T :fRia:rcrT~ :
Revision application to Government of India :
(1) #ta 3gr zycen 3rf@rm1, 1994 cITT tTffi 3W@ ~ ~ 1"J1Z l=fPwIT * 6'TT ii
~ tTffi 'c6l" '3"Cf-tlffi * >l"!!R ~ * 3W@ u=7era 3m4at 'ara Rra, a al,
fat int, ua fqm, aft if#ra, fl cfrq rat, ira mf, { fact : 110001 cfi1'
at sf afe I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the0 following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) 7:lft l=f@ c#I" 61A a m ura }# sf ·q51x1!511'i i=r fclJxfr~rm m 3RT cblx@4
if m fclJxfr '+jO-s!lll-< t qr ruenr i a ua g l=fTTT if, m fclJxfr '+jO-silll-< m~ if
'qffi cffi fclJxfr cji Ix"& I 'i if m fclJxfr '+I 0-s jl 11-< if 'ITT l=f@ a1 4fan a ta g& et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) ma # are fa; zur 7gr i PlllHttct l=f@ LR m l=f@ * RlPll-!1°1 if ~ ~('q?

~l=f@ 'CR 3qra gca a fRaew i i ma a are fa#tz u rzr i f-i<TTRl"fr
&r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

~.----:;:;-:-,,, <5 vgR
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In case of goods exported outside India export to Nepal or Bhutan, without payrnent of
duty.

af zyca qr y7rat fag f@at rd az (tuna n ae al) fuf fhu +TI

ml ztt
(c)
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tf ~ '3('{! I ci1 ¢1" '3('{! I ci1 ~ cfi~ cfi ~ \Jll° ~~~ ¢1" ~ ~ ~
ha snag uii z err qi Pru cfi :jci I Rieb 3ITpm, ~ cfi 8RT "CfTITTf cIT ~ ~ "llT
-mer "tr f@a orffrr (i2) 1998 tTRf 109r fge« fh; mg t I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3(-qlci-i ~ (3llfrc;r) Pilll-lltj<:'11, 2001 cfi f.illi:r 9 a sifa faRf{e vua jar
sg-s i at uRzji i, hf sr a u or? hf feta ft ma a fl pea-3r vi
3r48)a 3rt at at-t ,fai ver sfra 3ea fhu urn af Ur# +er gal z. cBT
~l.c£1.\!ft~ sifa err 35-~ if frrmft, 1lfl" cfi :f@T-1" cfi x=IWf cfi x=rr~ tr~-6 ~ cITT >f@
ft at# afg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfclG-J-1 ~ cf> x=rr~ \Jl5T iva v arg J] qr 3+a a m w ~ 200/­
i:iflx-r :f@T-1" c#r ~ 3tR \Jl5T ieaa va cal unar st w 1 ooo1- c#r i:iflx-r :f@T-1" c#r
GgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zyc, #hr saa zyca ya ara aft4 nnf@raw # >lfu 3llfrc;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tr 3gra ca 3rf@,fzu, 1944 cITT tITTT 35- uo#r/35-~ cf>~:­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(as) aafar ea1in a via~era ft mm ta yea,t 3qryea vi araz
3rft4tr =nznf@row #l fasts @fear he ca i. 3. I. #. g, { fee#t at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, Q
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

() saaRqa qRba 2 (4) sag ra # 3rara #t 3#ta, 3r9lat ft
gee, #€ta qrye vi hara or4l#tr nraf@raw (free) t u?a 2bit f)fear,
3H$l-!cilcillci if 3j1-2o, g #ea srfaa arras, au, 3Ir4la--380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3clllci'1 ~ (3llfrc;r) Pilll-!lq<:'11, 2001 cITT tITTT 6 cfi ~ ~ ~."l:I-3 if frrmft,"
fag 3riraft#ta =mraf@raj at n{ arft fas r@la fag ng am?r #t ar uRaii Rea
\Jl5T iocllTci" ~ cITT l=ff.T, 5lfNf cITT l=frT 3it cam mu Gair u; s Garg zul Ga a -g cffiT
~ 1ooo/- i:ifix-r ~ mlfi I \Jl5T iocllTci" ~ cITT l=ff.T, 5lfNf c#r l=frT 3rR ~ 1TllT ~
I; 5 G7Tg IT 50 Gld aq m cTT ~ 5000/ - "Q)W ~ mlfi I \Jl5T iocllTci" ~ c#r l=ff.T,
5lfNf cITT l=frT 3rR C111TlfT ·Tur u4fr Eu; 50 ala zaa caner & cffiT ~- 10000/-- i:ifix-r
~ mlft I cBl" i:ifix-r xi51llcB -lftl,[-clx cfi -;:rri:r "ff ~xE11Fcria ~~ cfi x'Jq if ~tf cITT ~ I "ll5
re3en # fat fa 1a~a &tr # #t gar ar st

The appeal to the Appellate Tribunal shall be filed in quadru~te-lo form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shaf]~E~:'}!1~~ied against
(one which at least should be accompanied by a fee of Rs.1,000/- ~ .:&.' -i~p~l?l~~-10,000/-
where amount of duty / penalty / demand / refund 1s upto 5 Lac, 5 L · ' " . ,-v.e 50 Lac
respectively in the form of crossed bank draft in favour of Asstt .....----~..:.:-,,,,, h of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Triburaal is.situated . • ~i!f:' '

(3) zuf zmar ian{ an?ii rhr st ? at rat pe silt fry #t a jrar srfai
an a fha urar af@; gr er @ha g aft fas fur ual arf aa a fg zrenferf 3rah#ta
uTuTf@ear al vs 3r4la uha al cpJ" vn 3m)ea fhu urar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·11rcu ]ca 3f@nu 197o zqn izit@ra #t~-1 a oia«fa fefRa fhg r4tar
3a 3mraaa zu qa 3kg zpenReff ffu qf@at a an2r r@ta #t va ,f w
xti.6.50 -t)i-r cJ)T arnrz grcn feaz cu @hr aReg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) ga sit via@er ma#i at fiaua er@" RlllTI ctr 3m 1fr tllR~ fclurr \i'lTITT t
\Jll' tr zge, #tu sqzgc vi hara 3r4la urnf@raw (ruff@fe) fr, 1982 if
ffea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #la yea, a.arr3n erca vihara 3r4fr 1@rswr (@la) hf 3r4ii h ma+ii at
hr4tar3Tl grca 31f@0fzr, &y #tnr 39#a 3iaai fa#hr(giz-) 3f@0Gu#2&8(2&y #r

,j

izrr 29) fecaia: a.e,2&g st #6 fa#hr3f@)fz1, €&&y Rt en 3 hgirtara at aft ra #t
"·re , zrffRr a± ra.fa amau 3#Garf &, aar fa gr nra 3iaifa am cfi'r ~ cfR>fr

"~~~~~~* 3-fTUcn o=r ITT
#ctr34la graviharaa3iaifzjfauagraff nfa?

,j ,j

(il um 11 gt h3it f4if a#
(ii) ~ am cfi'r C'l1' ~ ~~
(iii) ~ am fo-l llJ-11 cl q) a fGra 6 a 3iaia 2ra

»3rtsfzr fazr arr hnan far (i. 2) 3f@0fr, 2014h 3car q4 f#3r4#tzruf@rat #
0 erfaaruftc +rarer 3i5ffvi 3r4trat c>JTo!. irlffe ITTJTI

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) z iavf ,zr 3n2erasf3rh n@asurh mars eyes3rar eyeszvs fa4R@a r at
1if.r~aw ~~cfi IO¾ W@Iaf tK3lzihaavs fcl ct IR;a ~~zys<fi 10% W@Iaf tK cfi'r ~ tfc!lctf~ I

,j .3

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty al]..0_;;@'6 t, are in dispute, or
penalty, where penalty alone is in dispute." . ~S-~eRcAP .
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ORDER IN APPEAL

V2(69)66/Ahd-III/2015-16

This appeal has been filed by M/s. Visuvius India Ltd., Mehsana(for brevity-"the

appellant") against order-in-original No. 299/Ref/AC/2015-ST dated 10.10.2015 (hereinafter

referred to "the impugned order') passed by the Assistant Commissioner, Central Excise,
Mehsana (hereinafter referred to as "the adjudicating authority").

I
2. Briefly stated, the appellant has filed a refund claim amounting to Rs. 1,44,113/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the taxable

services, which were received and used for export of goods manufactured by them. The said

notification grants rebate of service tax paid on specified services, received and used by exporter

of goods, by way of refunding the service tax so paid, subject to certain conditions. The taxable

services involved are [i] Custom House Agency service; and [ii] Terminal Handling Charges

service (THC). The adjudicating authority, vide the impugned order has rejected the refund

primarily on the ground that the appellant being a manufacturer-exporter, the 'place of removal'

was the "port of export" for them; and that since these services were rendered upto the 'place of

removal', refund ought not to have been allowed in view of Sr. No. 1(a) of notification No.

41/2012-ST dated 29.6.2012, which states that the taxable services should have been used beyond

the 'place ofremoval', in order to qualify for rebate ofservice tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that the

services utilized by them were related to export of goods only; that the authority has wrongly
relied upon the Board's Circular dated 28.02.2015.

4. Personal hearing in the matter was held on 23.08.2016. Shri Vijay B.Joshi, Advocate,

appeared before me on behalf of the appellant. He reiterated the submissions made in the appeal

memorandum and also referred to the Tenth schedule ofFinance Act, 2016.

5. I have carefully gone through the facts ofthe case on record and the submissions made by

the appellant. The instant appeal is required to be considered in view ofnotification No.41/2012­
1

ST dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016 and definition

of 'place of removal'. Therefore, it is necessary to reproduce the relevant excerpts of the said
notification and definition of place ofremoval.

0

0

6. The relevant excerpts ofthe notification No. 41/2012-ST are as follows:
Provided that ­
(a) the rebate shall be granted by way of refund ofservice tax paid on the specified services.

Explanation. - For thepurposes of this notification,­
(A) "specified services" means ­

() in the case of excisable goods, taxable services that have been used
beyond the place ofremoval, for the export of said goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export ofsaid goods;

but shall not include any service mentioned in sub-clauses (A), (B), (B4) and (C) of
clause (I) of rule (2) of the CENVATCredit Rules, 2004;

(B) "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

<%..
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0

0

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit Rules,
2004, states as follows: »

2. In the CENVATCredit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "'place ofremoval" means-
(i) a factory or any other place or premises of production or manufacture of the
excisable goods; 1 '

(ii) a warehouse or any otherplace orpremises wherein the excisable goods have been
permitted to be deposited without payment ofduty;
(iii) . a depot, premises of a consignment agent or any other place or premises from
where the excisable goods are to be sold after their clearancefrom thefactory,
fi·om where such goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to CircularNo. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port!ICDICFS. Needless to say,
eligibility to CENVATCredit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with the

clarifications issued by the Board on the term 'place ofremoval' and the insertion of its definition

into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under

notification ibid, is to be granted by way of refund ofservice tax paid on the 'specified services',

which are received by an exporter of goods and used for export of goods. The 'specified

services' in the case ofexcisable goods are those taxable services that have been used beyond the

'place of removal', for the export of the said goods and which are not mentioned in sub-clauses

(A) (B) (BA) and (C) of clause (I) of rule (2) of the CENVAT Credit Rules, 2004. Of course,

these refunds are subject to other conditions mentioned in this notification. In light of above,

the Assistant Commissioner has held that the impugned services, the refunds ofwhich have been

claimed, were not rendered beyond the place of removal and therefore the refund was not eligible
to the appellant.

9}±y 9. vide section 160 orthe Finance Act, 2016, read with the tenth schedule, clauses (A) and

(B) of Explanation contained in notification No.. 41/2012-ST dated 29.6.2012, were

retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced
below:

160. (1) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by· an
exporter ofgoods and usedfor export ofgoods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as if the said notification as amended by this sub-section had been inforce
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in force at
allmaterial times.
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(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance A ct, 2016.

THE TENTH SCHEDULE
(See Section 160)

Notification No
G.S.R.519 (E), dated
29 June 2012
[No.41/2012-Service
Tax:, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A),for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely.
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or.
manufacture of thesaid goods,
for their export; ";

(b) clause (B) shall be
omitted.

Period of effect . of
amendment
1day of July 2012 to
2" day February,
2016.

(both days inclusive)
t

0

I 0. The effect ofthe aforementioned retrospective amendment brought into vide Finance Act,

2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified services' would now

mean taxable services that have been used beyond the factory gate or any other premises or place

of production for the period of retrospective e amendment, i.e. from 01.07.2012 to 02.02.2016.

The disputes based on the contention that every service upto the port [which in the case of

manufacturer-exporter .was the 'place of removal'] would not be a 'specified services' and

therefore would not be eligible for refund under notification. No. 41/20 15-ST dated 29.6.20 I 2,
stands resolved. Now, the effect of the aforementioned retrospective amendment is that any

taxable service used beyond the factory gate or place or premises ofproduction ofmanufacturing,

etc. would thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed legal

position, the impugned order holding that the services under consideration were rendered upto the

place ofremoval, port being the place ofremoval - becomes extraneous.

11. In view ofretrospective amendment in the notification ibid, the impugned order becomes

non-est. Hence, the impugned order is set aside and the case is remanded to the adjudicating

authority to decide the matter afresh, in view ofthe foregoing discussion.

0

Date: 12 /09/20 I 6

a-$6a3%•
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.

(Abh · ar Srivastav)
Comm'ssioner (Appeal-I),

Central Excise, Ahmedabad
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BY R.P.A.D.

To

Mis Vesuvius India Ltd.,
212/B, G.LD.C.Estate,
Mehsana,
Gujarat-384 002

Copy to:-
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
+.heDeputy/ Assistant Commissioner, Central Excise, Mehsana Division.2 guard te.
6. P.A­

V2(69)66/hd-1II/2015-16




