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Name & Address of the Appellant & Respondent
M/s. Vesuvius India Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) o= Saey gob (@die) Famm@ed, 2001 & Frm o & sitria R o de

gu—8 ¥ I Uil # T oy @ ufy ey ufg e ¥ OF A & iR Je-oiay Ul

i eyl & S-8 Ul & Wi SR eneed fRa W wifRv| SWe | @il S, Bl
& ST a1 35— ¥ MR W & qIaH & 9gd ® W SRR—6 e Bl Ui

q BT ARV |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT S Yob ARTH, 1944 BT GRT 35— VAT /35—F & SeTIc—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) * the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate_in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall{p Bacgaé’r:}ipagied against
(one which at least should be accompanied by a fee of Rs.1,000/-/Rs.5 bof?gp@\.1o,000/-
50 L-8¢:andNaboe 50 Lac
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is.situated - - = s
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled- item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tnbunal on
payment of 10% of the duty demanded where duty or duty and-peyaltyare in dispute, or
penalty, where penalty alone is in dispute.” / N
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ORDER IN APPEAL

This appeal has been filed by M/s. Visuvius India Ltd., Mehsana(for brevity-“the
appellant”) against order-in-original No. 299/Ref/AC/2015-ST dated 10.10.2015 (hereinafter
referred to “the impugned order’) passed by the Assistant Commissioner, Central Excise,
Mehsana (hereinafter referred to as “the adjudicating authority™).

. .

2. Briefly stated, the appellant has filed a refund claim amounting to Rs. 1,44,113/- under
notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the taxable
services, which were received and used for export of goods manufactured by them. The said
notification grants rebate of service tax paid on specified services, received and used by exporter
of goods, by way of refunding the service tax so paid, subject to certain conditions. The taxable
services involved are [i] Custom House Agency serv%ée; and [ii] Terminal Handling Charges
service (THC). The adjudicating authority, vide the impugned order has rejected the refund
primarily on the ground that the appellant being a manufacturer-exporter, the ‘place of removal’
was the “port of export” for them; and that since these services were rendered upto the ‘place of
removal’, refund ought not to have been allowed in view of Sr. No. 1(a) of notification No.
41/2012-ST dated 29.6.2012, which states that the taxable services should have been used beyond
the ‘place of removal’, in order to qualify for rebate of service tax paid. '
3. Being aggrieved, the appellant has filed the instant appeal, infer alia, stating that the
services utilized by them were related to export of goods only; that the authority has wrongly
relied upon the Board’s Circular dated 28.02.2015.

4. Personal hearing-in the matter was held on 25.08.2016. Shri Vijay B.Joshi, Advocate,
appeared before me on behalf of the appellant. He reiterated the submissions made in the appeal

memorandum and also referred to the Tenth schedule of Finance Act, 2016.

5. I have carefully gone through the facts of the case on record and the submissions made by
the appellant. The instant appeal is required to be considered in view of nottiﬁcation No.41/2012-
ST dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016 and definition
of ‘place of removal’. Therefore, it is necessary to reproduce the relevant excerpts of the said

notification and definition of place of removal.

6. The relevant excerpts of the notification No. 4 1/2012-ST are as follows:

- Provided that —
W (@)  the rebate shall be granted by way of refund of service tax paid on the specified services.

Explanation. - For the purposes of this notification,-
(4)  “specified services” means -
() .In the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods;
(i) in the case of goods other than (i) above, taxable services used for the
export of said goods; .
but shall not include any service mentioned in sub-clauses (4), (B), (B4) and (C) of
clause () of rule (2) of the CENVAT Credit Rules, 2004;
(B) “place of removal” shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944);
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7. As regards ‘place of removal’, the definition in Rule 2 of the CENVAT Credit Rules,
2004, states as follows: i

e

2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), the following clause shall be inserted, namely —

‘(qa) “place of removal” means-

() a factory or any other place or premises of production or manufacture of the
excisable goods; t o

(i) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;

(1ii) ~a depot, premises of a consignment agent or any other place or premises fiom
where the excisable goods are to be sold after their clearance firom the factory,

Jrom where such goods are removed;:’

The CBEC, vide its Circular No. 999/6/2015-Cx dgted 28.2.2015 has issued clarification,
subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

0. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
Jiled by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
Joreign buyer with the exporter having no control over the goods. In such a situation, transfer
of property can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICD/CFS. Needless to say,

eligibility to CENVAT Credit shall be determined accordingly. .

8. A combined reading of the notiﬁcation No. 41/2012-ST dated 29.6.2012, along with the
clarifications issued by the Board on the term “place of removal’ and the insertion of its definition
into the CENVAT Credit Rules, 2004, clearly leads to-a conclusion that the rebate under
notification ibid, is to be granted by way of refund of service tax paid on the ‘specified services’,
which are received by an exporter of goods and used for export of goods. The ‘specified

services’ in the case of excisable goods are those taxable services that have been used beyond the

‘place of removal’, for the export of the said goods and which are not mentioned in sub-clauses
(A). (B), (BA) and (C) of clause (1) of rule (2) of the CENVAT Credit Rules, 2004. Of course,

these refunds are subject to other conditions mentioned in this notification. In light of above,

the Assistant Commissioner has held that the impugned services, the refunds of which have been
claimed, were not rendered beyond the place of removal and therefore the refund was not eligible

to the appellant.

M 9. Vide Section 160 of the Finance Act, 2016, read with tl_le tenth schedule, clauses (A) and
: (B) of Explanatioﬁ contained in notification No.. 41/2012-ST dated 29.6.2012, were

retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced
below: v

160. (1) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and used for export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
Jrom and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and ahways to have been, for all purposes, as validly and
effectively taken or done as if the said notification as amended by this sub-section had been in Jorce
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in Jorce at
all material times. :
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(3) Nonwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE .

(See Section 160)

Amendment Period of effect of
Notification No amendment
GS.R319 (E), dated In the said notification, I* day of July 2012 to
20" June 2012 in the explanation 2 day  February,
[No.41/2012-Service 2016.
Tax, dated 29" June, a) in clause (4), for sub-clause
2012] (1), the following sub-clause . | (both days inclusive)

shall be substituted and shall t
be deemed to ’
have been substituted,
namely:—

(i)in the case of excisable
goods, taxable services that
have been used beyond factory
or any other place or
premises of production or .
manuyfacture of the.said goods,
Jor their export; ”;

(b) clause (B) shall be
omilted.

10. The effect of the aforementioned retrospective amendment brought into vide Finance Act,
2016 in notification No. 41/2012-ST dated 29.6.2012, is that ‘specified Services® would now
mean taxable services that have been used beyond the factory gate or any other premises or place
of production for the period of retrospective e amendment, i.e. from 01.07.2012 to 02.02.2016.
The disputes based on the contention that every service upto the port [which in the case of
manufacturer-exporter was the ‘place of removal’] would not be a ‘specified services’ and
therefore would not be eligible for refund under notification. No. 41/2015-ST dated 29.6.2012,
stands resolved. Now, the effect of the aforementioned retrospective amendment is that any
taxable service used beyond the factory gate or place or premises of production of manufacturing,
etc. would thus be ‘spec_iﬁed services as per notification supra, and would thus be eligible for
refund, provided other conditions of the notification are met. In view of above discussed legal
position, the impugned order holding that the services under consideration were rendered upto the

place of removal, port being the place of removal — becomes extraneous. ¢

11. In view of retrospective amendment in the notification ibid, the impugned order becomes
non-est. Hence, the impugned order is set aside and the case is remanded to the adjudicating

authority to decide the matter afresh, in view of the foregoing discussion.

Date: 12 /09/2016 .

CommfSsioner (Appeal-I),

Central Excise, Ahmedabad
Attested -

Ll
(¥fohanan V.V)
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.
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BY R.P.AD.
To

M/s Vesuvius India Ltd.,
- 212/B, G.I.D.C.Estate,
Mehsana, : . t
Gujarat-384 002 t

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-I11
4. JThe Deputy/ Assistant Commissioner, Central Excise, Mehsana Division.
%uard file. ' }
6. PA -







